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located in Schuylkill County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health A ct o f 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that underground 
transformer stations, battery-charging 
stations, substations, compressor 
stations, shops, and permanent pumps be housed in fireproof structures.

2. Petitioner states that application of 
the standard would result in a 
diminution of safety for the miners 
affected due to the space and clear area 
available.

3. The charging station is located at the botton of the slope in the west gangway. This area is limited in space. The only w ay to enclose this station with either steel or masonry and still maintain enough clear area to provide the required clearances that are necessary and provided presently would be to remove the solid rock support which would result in diminishing the roof support and exposing miners to 
hazardous conditions.

4. The mine is operated on one shift 
the charging station is never activated 
during this time and the mining cycle is 
alw ays completed a minimum of 5 hours 
prior to anyone re-entering the mine.

5. For these reasons, petitioner 
requests a modification of the standard.

Request for Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office  
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. A ll 
comments must be postmarked or 
received in that office on or before 
December 18,1986. Copies of the 
petition are available for Inspection at 
the address.Dated: November 6,1986.Patricia W. Silvey,
Director, O ff ice o f Standards, Regulations 
and Variances.[FR Doc. 86-25987 EUed 11-17-86; 6:45 am] 
BILLING CODE 4510-43-M

[D ocke t No. M -86-135-C]

Kerr-McGee Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Kerr-McGee Coal Corporation, P.O. 
Box 727, Harrisburg, Illinois 62946 has 
filed a petition to modify the application

of 30 C FR  75.901 (protection of low -and  
medium-voltage three-phase circuits 
used underground) to its Galatia Mine 
56-1 (I.D. No. 11-02752) located in Saline 
County, Illinois. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health A ct of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that low- and medium- 
voltage three-phase alternating-current 
circuits used underground shall contain 
a direct or derived neutral grounded 
through a suitable resistor at the power 
center, and a grounding circuit that will 
serve as a grounding conductor for the 
frames of all the electrical equipment 
supplied power from that circuit.

2. A s  an alternate method petitioner 
proposes to use a grounded wye system 
in lieu of a single phase system.

3. In support of this request, petitioner 
states that the power distribution 
system used in the underground sihop for 
lighting, receptacles and small electrical 
equipment consists of a 112.5 K V A  dry 
transformer, connected delta-wye and a 
208/120V 3-phase panel with circuit 
breakers. A ll o f the circuits from the 
panel to the lights, receptacles and 
motors are installed in conduit. The 
neutral of the 112.5 K V A  transformer is 
connected to ground so that 120V is 
available from phase to neutral from the 
transformer.

4. Petitioner also states that safety 
switches have been added to the oil 
skimmer, sump pump and air 
compressor.

5. For these reasons, petitioner 
requests a modification of the standard.

Request for Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office  
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. A ll 
comments must be postmarked or 
received in that office on or before 
December 18,1986. Copies of the 
petition are available for inspection at 
that address.Dated: November 6,1986.
P a tric ia  W . S ilv e y ,

Director, Office o f Standards, Regulations 
and Variance.[FR Doc. 86-25988 Filed 11-17-86; 8:45 am] BILLING CODE 4510-43-M

[Docket No. M -85-115-C]

Orchard Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Orchard Coal Company, R.D. #4, Box 
306, Pine Grove, Pennsylvania 17963 has 
filed a petition to modify the application 
of 30 CFR  75.1714 (self-contained self­
rescuers) to its Orchard Mine (LD. No. 
36-06132) located in Schuylkill County, 
Pennsylvania. The peitition is filed 
under section 101(c) of the Federal Mine 
Safety and Health A ct of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that each operator make 
available to each person who goes 
underground a self-contained self-rescue 
device approved by the Secretary which 
is adequate to protect such person for 
one hour or longer.

2. The mine is alw ays damp to web  
The only electrical equipment, which is 
a pump, is located at the foot o f the 
slope.

3. Petitioner states that the distance 
from the mine portal to the actual 
working face is less than 2,000 feet. The 
mine can be evacuated in less than 15 
minutes.

4. Petitioner states that the devices 
are too heavy, bulky, and cumbersome 
to be worn while working or in the 
narrow confines of the slope gun boat 
which serves as mantrip at the mine.

5. Sections of the mine are subjected 
to freezing temperatures making 
constant availability of the devices 
questionable. In addition, the wet mine 
conditions make it difficult to locate a 
suitable dry storage location for the self­
rescuers.

6. For these reasons, petitioner 
requests a modification of the standard.

Request for Comments
Persons interested in this petition may 

furnish written comments. These 
comments must be filed with the Office  
of Standards, Regulations and 
Variances, Mine Safety and Health  
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. A ll 
comments must be postmarked or 
received in that office on or before 
December 18,1986. Copies of the 
petition are available for inspection at 
that address.Dated: November 6,1986.
P a tric ia  W . S ilve y ,
Director, O ffice o f Standards, Regulations 
and Variances.[FR Doc. 86-25989 Filed 11-17-86; 8:45 am] BILLING CODE 4510-43-M
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[Docket No. M -86-78-C ]

Utah Power & Light Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Utah Power & Light Company, P.O. 
Box 310, Huntington, Utah 84528 has 
filed a petition to modify the application 
of 30 CFR  75.326 (aircourses and belt 
haulage entries) to its Wilberg Mine (I.D. 
No. 42-00080) located in Emery County, 
Utah. The petition is filed under section 
101(c) of the Federal Mine Safety and 
Health A ct of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that the belt haulage entries 
not be used to ventilate active working 
places.

2. Petitioner states that application of 
the standard would result in a 
diminution of safety because the 
stability of roof and ribs under deep 
cover and multiple seam mining has a 
direct relation to the number of entries 
opened: the fewer entries opened, the 
more stable the rood and ribs and the 
less likely are pillar and crib crushes, 
squeezes, floor heaves, overrides and rib 
rolls. Use of two entries would also 
result in benefits to ventilation, fire 
control, and escapeway conditions.

3. A s an alternate method, petitioner 
proposes to develop a two-entry system 
of mining for longwall panel 
development in which the belt haulage 
entry would act as a return air course, 
and for longwall panel retreat mining in 
which the belt haulage entry would act 
as an intake air course for longwall face 
ventilation.

4. In support of this request, petitioner 
proposes to install an early warning fire 
detection system. A  low-level carbon 
monoxide (CO) detection system will be 
installed in all belt entries used as 
intake or return air courses and at each 
belt drive and tailpiece located in intake 
air courses. The monitoring devices will 
be capable of giving warning of a fire for 
four hours should the power fail; a 
visual alert signal will be activated with 
the C O  level is 10 parts per million 
(ppm) above ambient air and an audible 
signal will sound at 15 ppm above 
ambient air. A ll persons will be 
withdrawn to a safe area at 10 ppm and 
evacuated at 15 ppm. The fire alarm 
signal will be activated at an attended 
surface location where there is two-way 
communication. The C O  system will be 
capable of identifying any activated 
sensor and for monitoring electrical 
continuity to detect any malfunctions.

5. The C O  system will be visually 
examined at least once each coal- 
producing shift and tested for functional 
operation weekly to insure the 
monitoring system is functioning 
properly. The monitoring system will be 
calibrated with known concentrations of 
C O  and air mixtures at least monthly.

6. If the C O  monitoring system is 
deenergized for routine maintenance or 
for failure of a sensor unit, the belt 
conveyor will continue to operate and 
qualified persons will patrol and 
monitor the belt conveyor using hand­
held C O  detecting devices.

7. Until the C O  detection system is 
installed and fully operational, C O  will 
be monitored by a continuous C O  
station or by a qualified person with a 
hand-held C O  detector.

8. Stoppings in all longwall 
development and retreat entries will be 
constructed of solid block with mortared 
joints.

9. For all longwall panels,  ̂a safe 
passageway under supported roof 
through tailgate entries or bleeders to a 
mine exit will be provided off the face 
on the tailgate side for emergencies.
This passageway will be examined 
weekly by a qualified person. One hour 
self-contained self-rescuers will be 
carried by each person on a longwall 
panel or stored near the stageloader and 
stored on or near the face of the tailgate 
side of all longwall panels.

10. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard.

Request for Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office  
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. A ll 
comments must be postmarked or 
received in that office on or before 
December 18,1986. Copies of the 
petition are available for inspection at 
that address.Dated: November 6,1986.Patricia W. Silvey,
Director Office o f Standards, Regulations and 
Variances.(FR Doc. 86-25990 Filed 11-17-86; 8:45 am] BILLING CODE 4510-43-M

Pension and Welfare Benefits 
Administration

[Prohibited Transaction Exemption 86-129; 
Exemption Application No. D-6101 et al.]

Grant of individual Exemptions; Fresh 
Retirement Plan et al.

AGENCY: Pension and Welfare Benefits 
Administration, Labor.
A C TIO N : Grant of individual exemptions.
S u m m a r y : This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code).

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department.

The notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor.
Statutory Findings

In accordance with section 408(a) of 
the A ct and/or section 4975(c)(2) of the 
Code and the procedures set forth in 
E R ISA  Procedure 75-1 (40 FR 18471,
April 28,1975), and based upon the 
entire record, the Department makes the 
following findings:
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(a) The exemptions are 
administratively feasible;

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans.
Fresh Retirement Plan (the Plan)
Located in Salinas, CA[Prohibited Transaction Exemption 86-129; Exemption Application No. D-6101]
Exemption

The restrictions of section 406(a), 406(b)(1) and 406(b)(2) of the A ct and 
the sanctions resulting from the 
application of section 4975 of the Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the leasing, effective July 1,1986, of a 
portion of a ranch, known as the Estel 
Ranch from July 1,1986 until June 30, 1991, by the Plan to Bruce Church, Inc., a 
party in interest with respect to the Plan, 
provided the terms and conditions of the 
transactions are at least as favorable to 
the Plan as the Plan could obtain in 
dealing with an unrelated third party.

Effective Dates: The effective dates of 
this exemption are July 1,1986 to June 
30,1991.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 9,1986 at 51 FR 32139.

For Further Information Contact:
David Lurie of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.)
Meister-Neiberg Co. Pension Plan and 
Trust (the Plan) Located in Chicago, IL [Prohibited Transaction Exemption 86-130; Exemption Application No. D-6502]
Exemption

The restrictions of section 406(a), 406(b)(1) and 406(b)(2) of the A ct and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply, 
effective M ay 14,1986, to the loans (the 
Loans) by the Plan, for a period of 6 
years, of up to 25% of its assets to 
Meister-Neiberg Co., the Plan sponsor, 
provided that the term of the Loans are 
at least as favorable to the Plan as those 
between unrelated parties would be.

For a more complete statement of the 
facts and representation supporting the 
Department's decision to grant this 
exemption refer to the notice of 
Proposed exemption published on 
September 9,1986 at 5l FR 32143.

For Further Information Contact:
David Lurie of the Department,

telephone (202) 523-8194. (This is not a 
toll-free number.)

Customwood Manufacturing Company, 
Inc. Employee Defined Benefit Plan (the 
Plan) Located in Albuquerque, New 
Mexico[Prohibited Transaction Exemption 86-131; Exemption Application No. D-6622]
Exemption

The restrictions of section 406(a), 
406(b)(1) and (b)(2) of the A ct and the 
sanctions resulting from the application 
of section 4975 of the Code* by reason of 
section 4975(c)(1)(A) through (E) of the 
Code, shall not apply to the cash sale by 
the Plan of certain unimproved real 
property to Robert T. and Barbara J. 
Bogan, parties in interest with respect to 
the Plan; provided that such sale is on 
terms not less favorable to the Plan than 
those which the Plan could obtain in an 
arm’s-length transaction with an 
unrelated party.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant 
exemption refer to the notice of 
proposed exemption published on 
September 19,1986 at 50 FR 33315.

For Further Information Contact: 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.)

First National Bank of Mapleton 
Employees’ Profit Sharing Retirement 
Trust (the Mapleton Plan) Located in 
Mapleton Depot, PA[Prohibited Transaction Exemption 86-132; Exemption Application No. D-6669]
Exemption

The restrictions of section 406(a), 
406(b)(1) and (b)(2) of the A ct and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (E) of the 
Code, shall not apply to the sale by the 
Mapleton Plan, for the total cash 
consideration of $610,879, of certain 
mortgage and vehicular loan receivables 
(the Receivables) to First National Bank 
of Mapleton, provided the amount paid 
for the Receivables is not less than fair 
market value at the time the transaction 
is consummated.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 9,1986 at 51 FR 32144.

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number.)

Employees’ Money Purchase Pension 
and Investment Plan of Ann Arbor 
Terminals, Inc. (the Plan) Located in 
Ann Arbor, MI[Prohibited Transaction Exemption 86-133; Exemption Application No. D-6670]
Exemption

The restrictions of section 406(a), 
406(b)(1) and 406(b)(2) of the A ct and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the loan (the Loan) of $750,000 by the 
Plan to A A  Development Corporation, a 
wholly-owned subsidiary of Ann Arbor 
Terminals, Inc., the Plan sponsor, 
provided that the terms and conditions 
of the Loan are at least as favorable to 
the Plan as those between unrelated 
parties would be.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 19,1986 at 51 FR 33315.

For Further Information Contact: 
David Lurie of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.)

Profit Sharing Plan for Employees of 
Regal Capital Company (the Plan) 
Located in Dallas, Texas[Prohibited Transaction Exemption 86-134; Exemption Application No. D-6769]
Exemption

The restrictions of section 406 (a) and 
406(b)(1) and (b)(2) of the A ct and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the proposed 
cash sale of a parcel of unimproved real 
property (the Property) by the Plan to 
Howard E. Rachofsky (Mr. Rachofsky), a 
party in interest with respect to the Plan; 
provided that the sales price is equal to 
the greater of the fair market value of 
the Property on the date of sale or the 
total expenditures incurred by the Plan 
in connection with the acquisition and 
holding of the Property by the Plan, as 
calculated on the day of the sale.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 12,1986 at 51 FR 32554.

For Further Information Contact: 
Angelena Le Blanc of the Department, 
telephone (202) 523-8196. (This is not a 
toll-free number).
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Profit Sharing Plan and Trust o f U L  
Mannausa, M .D., P .C. and Amended and 
Restated Pension Retirement Plan and 
Trust of L.R. Mannausa, M .D ., P .C. (the 
Plans) Located in East Lansing,
Michigan[Prohibited Transaction Exemption 86-135; Exemption Application Nos. D-6677 & 6678)
Exemption

The sanctions resulting from the 
application o f  section 4975 of the Code, 
by reason o f section 4975(c)(1) (A) 
through (E) o f the Code, shall not apply 
to the cash sale by the Plans of certain 
unimproved real property to Lawrence 
R. Mannausa, M .D ., a  disqualified 
person with respect to the Plans; 
provided that such sale is on terms no 
less favorable to the Plans than the 
Plans could obtain in an  arm's-length 
transaction with an unrelated party.

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant tins 
exemption refer to the notice o f  
proposed exemption published on 
September fll, 1986 a.t 51 FR 32145.

For Further Information Contact: 
Ronald Willett of the Department, 
telephone (202) 523-8881. [This is not a 
toll-free number).

National Sales, Inc. Employee Profit 
Sharing Plan (the Plan) Located in 
Jackson, Mississippi[Prohibited Transaction Exemption 86-136 Exemption Application Tios. 15-8715)
Exem ption

The restrictions of section 406(a) and 
406 (b)(1) and (b)(2) of the A ct and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason o f  
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the proposed 
cash sale b y  the Plan o f a certain parcel 
of improved real property located in 
Bossier City, Louisiana and a leasehold 
interest in another parcel of improved 
real property in Memphis, Tennessee 
(together, the Properties) to Business 
Advisors and Investors, Inc., a party in  
interest with respect to the Plan, 
provided that the sales price for each o f  
the Properties is not less than the higher 
of either die total costs of such Property 
to the Plan or the fair market value of 
such Property on the date erf the sale.

For a more complete statement of the 
facts and representations supporting the 
Department’s  decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 12,1986 at 51 F R  32553.

For Further Information C on tact  M r. 
E.F. Williams o f  the Department, 
telephone (202) 523-8881. (This is not a  
toll-free number).

Profit Sharing Plan and Trust of 
Arasmith Manufacturing Company, Inc. 
(the Plan) Located in Rome, Georgia[Prohibited Transaction Exemption 86-137; Exemption Application No. D-6751J
Exem ption

The restrictions of section 406(a) and 
406(b)(1) and (b)(2) of the A ct and the 
sanctions resulting from the application 
of section 4975 of the Code., by reason of 
section 4975(c)(1)(A) through (E) of the 
Code, shall not apply to the cash sale 
(Sale) by the Plan o f a certain parcel of 
real property (the Property) to Stanley
D. Arasmith and Cherie M . Arasmith, 
parties in interest with respect to the 
Plan, provided that the consideration 
paid for the Property is not less the 
greater o f  either $10,000 or the fair 
market value of the Property on the date 
of the sale.

For a more complete statement of the 
facts and representations supporting die 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
September 19,1986 at 51 FR 33318.

For Further Information Contact: Mr. 
C.E. Beaver of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.)

General Information

The attention of interested persons is  
directed to the following:

(1) The fact that a transaction is the 
subject o f an exemption under section 
408(a) of the A ct and/or section 
4975(c)(2) of the Codedoes not relieve a  
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the A ct and/or Code, 
including any prohibited transaction 
provisions ot which the exemption does 
not apply and the general fiduciary 
responsibility provisions o f section 404 
of the Act, which among other things 
require a fidiciary to discharge his 
duties respecting the plan solely in the 
interest o f the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) o f the Act; nor does 
it affect the requirement o f section 
401(a) o f the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan s and their beneficiaries;

(2) These exemptions are 
supplemental to and mt in derogation 
of, any other provisions of die Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transitional rales. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the

transaction is in fact a prohibited 
transaction.

(3) The availability o f these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption.Signed at Washington, D C, this 18th day of November, 1386.Elliot I. Daniel,
Assistant Administrator for Regulations and 
Interpretations, Pension and Welfare Benefits 
Adminsitmtion, U S . Department o f Labor. [FR Doc. 86-25954 fifed  11-17-86; 8:45 am] BILLING CODE 45fO-?fr4fl
[Prohibited Transaction Exemption 86-128]

Class Exemption for Securities 
Transactions involving Employee 
Benefit Plans and Broker-Dealers

a g e n c y : Department of Labor. 
a c t io n : Grant of class exemption.
SUM M ARY: This document contains an 
exemption which allows persons who 
serve as fiduciaries for employee benefit 
plans to effect or execute securities 
transactions under certain 
circumstances. The exemption also  
allows sponsors of pooled separate 
accounts and other pooled investment 
funds to use their affiliates to effect or 
execute securities transactions for such 
accounts when certain conditions are 
met. The exemption will replace 
Prohibited Transaction Exemption 79-1 
and Prohibited Transaction Exemption 
84-46. It affects participants and 
beneficiaries -of, and fiduciaries with 
respect to, employee benefit plans which 
invest in securities, and other persons 
who engage in the described 
transactions.
e f f e c t iv e  D A TE : The later o f December 
18,1986, or the date on which the Office 
of Management and Budget approves 
the information collection requests 
contained in this exemption under the 
Paperwork Redaction A ct o f 1980.
FOR FURTHER INFO RM ATION CONTACT: 
Daniel ]. Maguire, Esq., Plan Benefits 
Security Division, Office o f the Solicitor, 
U .S. Department of Labor, Washington, 
D C  20210, (202) 523-9595 (not a toll free 
number) or Mark Greenstein, O ffice of 
Regulations and Interpretations, Pension 
and Welfare Benefits Administration, 
(202) 523-41671 (not a toll free number). 
SUPPLEMENTARY IN FO RM ATIO N : O n  
January 24,1985, notice was published 
in the Federal Register (50 FR 3427) of 
the pendency before the Department of 
Labor (the Department) o f a  proposed
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class exemption to replace PTE 79-1 1 
and PTE 84-46,2 which exempted certain 
transactions from the restrictions o f  
section 406 o f the Employee Retirement 
Income Security A ct o f  1974 (ERISA or 
the ActJ and from die taxes imposed by  
section 4975 {a) and (bj of the Internal 
Revenue Code (the Code) by reason o f  
Code section 4975(c)(1) (A) through (F).3 
Notice was also given o f the pendency 
before the Department of the proposed 
revocation of PTE 79-1 and PTE 84-^6. 
The proposed class exemption was 
requested in .part in an application filed 
by the Securities Industry Association  
(SIAJ on behalf o f its members, by  
letters to the Department dated 
November 29,1982, April 22,1983, M ay  
24,1983 and July 23,1984, The proposal 
also contained provisions put forward 
by the Department on its own motion 
pursuant to its authority under section 
408(a} of the A c t and section 4975(e)(2) 
of the Code. Fifteen comments were 

| received pursuant to those provisions, 
and in accordance with the procedures 
set forth in E R ISA  Procedure 75-1.4 N o  
requests for a hearing on the proposal 
were received.

Upon consideration o f the entire 
record in the matter including the 
comments received, the Department is 
granting the exemption as proposed but 
with certain modifications.

Description of the Exemption
This exemption provides relief similar 

to that provided by Prohibited 
Transaction Exemption 79-1 £PTE 79-1) 
and Prohibited Transaction Exemption 
84-46 (PTE 84-46), from the restrictions 
of section 406(b) of the A ct and from the 
taxes imposed by section 4975 (a) and
(b) of the Code. The exemption 
conditions the effecting or executing of 
securities transactions on behalf of a 
plan by a plan fiduciary upon the 
fiduciary’s complying with a number of 
specific requirements designed to 
protect the interests o f plan participants 
and beneficiaries. The exemption is 
generally available to fiduciaries with 
respect to employee benefit plans, 
except when a person is a fiduciary with 
respect to a plan by reason of being a 
plan trustee, plan administrator or 
sponsoring employer. The exemption is

1 44 FR 5963 (January 30,1979).
* 49 FR 22157 {May 25,1984).
3 Section 102 of Reorganization Plan N o. 4 jof 1978 

143 FR 47713, October 17,1078) transferred the 
authority of the Secretary of the Treasury to issue 
exemptions of the type granted herein to the 
Secretary1¡of Labor. For the sake o f clarity, the 
remainder of the preamble refers only to Title 1 of 
ERISA, although these references also apply .to the 
corresponding provisions of section 4975 o f die 
code.

4 40 FR 18971 {April 28.1375).

also available to managers o f pooled 
investment funds in which plans invest, 
with certain restrictions applicable to 
those funds in which plans covering 
employees of the manager invest

The exemption requires that a person 
engaging in a covered transaction must 
receive written authorization, executed 
in advance, from a fiduciary 
independent o f such person. Thereafter, 
the authorized person must notify the 
plan at least annually that the 
authorization is terminable at will and 
without penalty by the plan. Such notice 
must include both a statement to the 
effect that failure to terminate the 
authorization will result in its 
continuation and a form on which to 
effect such a termination.

A s in PTE 84-46, the exemption 
contains special authorization 
provisions and withdrawal rights for 
plans participating in pooled 
arrangements in order to accommodate 
the needs o f funds or accounts in which 
the assets of many plans are collectively 
invested.

Persons effecting or executing 
securities transactions on behalf of 
plans pursuant to this exemption must 
disclose periodically certain information 
to the authorizing plan fiduciaiy. The  
exemption provides that a person 
engaging in covered transactions must 
furnish the authorizing fiduciaiy with 
either (1) confirmation slips containing 
the information described in Rule 10b-10 
(17 CFR  240.10b-10) under the Securities 
Exchange A ct o f1934 ("1934 A ct"), 15 
U.S.C. 78a e tse q ., or (2) quarterly 
reports. The quarterly reports are 
compilations of the information that 
would have been provided by the 
confirmation slips and, specifically, 
must disclose the total of all charges 
incurred by the plan in connection with 
covered transactions during the 
reporting period, and the portion thereof 
that the authorized person has paid to 
others in connection with covered 
transactions. Annual Teports are 
required of all persons engaging in 
covered transactions. The annual 
reports summarize the information 
required by the confirmation slips and, 
in addition, provide information 
regarding portfolio turnover and the use 
of brokerage commissions to pay for 
investment research services.

The exemption continues the 
recapture provisions of PTE 79-1. Under 
those provisions, any fiduciaiy may 
execute or effect securities transactions 
for a plan if he or she credits all profits 
earned in connection with the 
transaction to the plan. Persons 
generally excluded from coverage under 
the remainder of the exemption— that is,

plan trustees, plan administrators and 
sponsoring employers— may engage in 
covered transactions on behalf o f plans 
in such "recapture" situations.

In addition to special authorization 
provisions to accommodate the needs of 
pooled investment funds, the exemption 
provides, as to such funds in which 
plans covering employees of the pool 
manager or its affiliates participate, that 
the manager may engage in covered 
transactions on a “recapture" basis or 
may receive commissions based on the 
provision o f brokerage services to the 
pool if the participation in the pool of 
plans covering employees o f the pool 
sponsor is limited to twenty percent of 
the pool and the commissions received 
from all pools in which plans covering 
employees of the pool sponsor 
participate is limited to five percent of 
the aggregate amount of brokerage 
commissions received by the manager 
from all sources during die calendar 
year.

The exemption gives the authorizing 
fiduciary the right to request and receive 
any reasonably available information 
necessary for such fiduciary to 
determine whether the authorization 
should be made. In addition, the 
exemption places a corresponding duty 
on the authorized person to furnish the 
authorizing fiduciaiy with any 
additional information reasonably 
necessary and available to make this 
determination.

Finally, certain types of agency cross 
transactions are permitted undeT the 
exemption, under specified conditions.

Discussion of the Comments

A . Replacem ent o f A nnual 
Authorization Requirem ents

PTE 79-1 requires that persons 
engaging in a covered transaction on 
behalf of a  plan obtain, at least 
annually, written authorization to 
engage in such transactions from an 
independent fiduciary with respect to 
that plan. In the interest of eliminating 
unnecessary costs to the authorized 
persons and the plans, it w as proposed 
that this requirement be replaced with a 
provision whereby the independent 
fiduciary would be sent a form at least 
annually allowing it to terminate the 
authorization with respect to the plan; 
accompanying instructions would notify 
the plan that failure to return the form 
would result in continued authorization 
of the person to engage in covered 
transactions on behalf o f the plan. 
Comments received on this aspect of die 
proposed exemption were generally 
favorable. Most commentators agreed 
with representations made by the S IA  in
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its exemption application that such a 
modification would reduce paperwork 
as well as other compliance expenses.

One commentator requested that, 
instead of sending a form, the 
authorized person be allowed to supply 
a simple notice containing the name and 
address of the person to contact if the 
plan desired to terminate the 
authorization. The commentator argued 
that this would reduce costs even 
further; it was acknowledged, however, 
that furnishing a form was not a 
significant burden. Accordingly, the 
Department believes that requiring the 
person seeking continued authorization 
to supply a termination form to the 
authorizing fiduciary, rather than 
requiring the authorizing fiduciary to 
prepare such a termination letter, is a 
proper allocation of the minimal burden 
involved.

In the final exemption, section 111(g) of 
the proposed exemption, relating to the 
termination form, has been incorporated 
into section 111(c) so that all conditions 
relating to authorization are grouped 
together.

B. Am endm ents to the Reporting  
Requirem ents

(1) Confirmation Slips and Quarterly 
Reports

Under PTE 79-1, authorized persons 
are required to supply the authorizing 
fiduciary with quarterly reports which 
disclose certain information related to 
the total of all transaction-related 
charges incurred by the plan in 
connection with covered transactions, 
the allocation of such charges among 
various persons, as well as a 
conspicuous statement about the 
negotiability of brokerage commissions 
and an estimate of future commission 
rates.

Pursuant to representations made by 
the SIA , the proposed exemption 
eliminated the requirements of PTE 79-1 
as to the statement concerning the 
negotiability of brokerage commissions 
and the estimate of future commission 
rates. Various commentators agreed that 
the inclusion of these items in the 
quarterly reports provided little useful 
information to plan fiduciaries in 
evaluating the performance or services 
of the authorized persons.

The proposed exemption also 
provided that the authorized person was 
to supply the independent fiduciary with 
a “ confirmation slip” for each securities 
transaction instead of quarterly reports. 
It was represented by the S IA  that the 
contents of the confirmation slip would 
include information sufficient for the 
authorizing fiduciary to evaluate the 
execution services provided, and that

the combination of confirmation slips 
and annual summaries would provide 
the plan fiduciaries with information 
more useful in monitoring the execution 
of securities trades than the quarterly 
reports had provided.

While many commentators agreed 
that confirmation slips would be as 
informative to the plans and less costly 
to the authorized person, several 
persons requested that the Department 
retain the quarterly reporting provision, 
or at least some other alternative, as a 
means of compliance. One commentator 
noted, for example, that where an 
investment adviser is required to 
maintain a segregated escrow fund 
(SEF) pursuant to Rule 206(4)—2 (17 CFR  
275.206(4)—2), under the Investment 
Advisers A ct of 1940,15 U .S .C . 80b-l et 
seq ., confirmation slips for securities 
transactions are issued only to the 
adviser and not to the fiduciary of a 
particular plan client of the adviser. It 
was argued that issuing confirmation 
slips to the authorizing fiduciary of each 
plan participating in the SE F would be 
much more burdensome than the 
quarterly reporting requirement of PTE 
79-1. In consideration of these 
comments, the Department has decided 
to expand the availability of the option, 
proposed for pooled investment funds, 
to allow the provision to the authorizing 
fiduciary of either confirmation slips or 
quarterly reports.5

Those commentators who endorsed 
the “ confirmation slip” aspect of the 
proposed exemption generally objected 
to the condition contained in proposed 
section 111(e)(2), that the time of the 
transaction be included on the 
confirmation slip. Several commentators 
noted that Rule 10b-10 under the 1934 
A ct does not require that the exact time 
of the trade be included on the slip; 
rather, under that rule, the slips are to 
state that the time of the trade will be 
supplied upon the request of the 
customer. It was argued that supplying 
the independent fiduciary with the time 
of the trade provided no useful 
information and would entail costly 
adjustments to computerized reporting 
systems. Finally, one commentator 
argued that Rule 10b-10 has been 
revised and updated in recent years and 
most likely will continue to be modified 
in the future.

In consideration of these comments, 
the Department has modified this aspect 
of the exemption to state that 
confirmation slips provided to the 
authorizing fiduciary must contain the

6 Persons who elect the quarterly reporting option 
may incorporate any such report into a 
contemporaneous summary provided pursuant to 
section 111(f) of the exemption.

information described in Rule 10b-10 
under the 1934 A ct. This provision 
contemplates that, as the Securities and 
Exchange Commission (SEC) may 
amend and revise Rule 10b-10, the 
confirmation slips supplied to the 
authorizing fiduciaries pursuant to this 
class exemption will be correspondingly 
amended and revised, to the extent 
required by the changes in Rule 10b-10.

(2) Annual Reporting Requirements
(a) A llocation  o f transaction related  

charges. PTE 79-1 requires that the 
reports furnished to the authorizing 
fiduciary disclose both the total charges 
relating to covered transactions incurred 
by the plan during the period to which 
the report relates, as well as the amount 
of the transaction-related charges 
retained by the authorized person and 
the amount of such charges paid to other 
persons for execution or other services. 
The proposed exemption retained the 
requirement that this information be 
disclosed, either annually (for those 
issuing confirmation slips) or in 
quarterly reports otherwise. Some 
commentators stated that they had no 
objection to this requirement. A  few  
commentators, however, objected to its 
inclusion. It was argued that the 
requirement provides the independent 
plan fiduciary with no useful 
information, as his or her concern 
should be with the aggregate charges 
and not with any additional breakdown. 
Another commentator analogized to the 
statutory reporting requirement under 
ER ISA ; it was noted that whereas 
section 103(e)(2) of E R ISA  requires a 
breakdown of how an insurance 
company disposes of premiums received 
from a plan, Congress imposed no such 
reporting requirements on broker- 
dealers.®

The Department is not persuaded by 
these arguments. While it agrees that 
this is information not required under 
ERISA’s annual reporting requirements, 
the Department believes that it is 
entirely appropriate, in the context of 
this class exemption, to require 
disclosure of certain information by the 
exempted person so as to reduce the 
need for the independent fiduciary to 
make independent inquiry into the 
actions of that person. In this case, the 
breakdown of remuneration charges 
enables the authorizing fiduciary to 
ascertain whether, and if so, to what

8 Another commentator objecting to this provision 
argued that the breakdown of remuneration charges 
was information not currently required to be 
provided to “customers” . The requirement to 
provide the breakdown to independent plan 
fiduciaries is, however, currently required under 
section II(e)(ii] of PTE 79-1.
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extent the authorized person is the one 
actually performing the services for 
which the plan has contracted.7 It 
appears to the Department that such 
information would be helpful to 
independent fiduciaries generally in 
their evaluation of the management and 
brokerage services provided. 
Accordingly, the Department has 
decided to retain this requirement.8

(b) D isclosure o f charges fo r  research  
and other services. The proposed 
exemption contained a provision 
requiring annual disclosure of whether 
any transaction-related charges were 
attributable to consideration for 
research, other nonbrokerage services or 
goods and, if so, a detailed description 
of such services or goods. Many  
commentators objected to this section of 
the proposal. Some commentators 
argued that the Department lacks the 
legal authority to require such disclosure 
and that only the S E C  has jurisdiction 
over such matters. Others interpreted 
this section as inhibiting the payment of 
monies for research services in 
contravention of section 28(e) of the 
1934 Act. Several commentators 
represented that compliance with the 
proposed requirement was 
impracticable because research and 
other services may not be directly 
attributable to specific trades for 
specific accounts.

In adopting amendments to several 
forms and a proxy rule under the 
Investment Company Act, the SEC 
addressed similar concerns 9 while still

7 The Department notes that, as the definition of 
person” includes affiliates of the person, the

exempted person need not disclose a breakdown of 
amounts paid to its affiliates. The Department also 
notes that, in other cases where precise figures are 
not available, a reasonable approximation of the 
allocation of fees will satisfy this condition (See, 
Preamble to PTE 79-1, 44 FR at 5966 (footnote 15)).

8 One commentator stated that while it is feasible 
to provide this information, it is “not possible” to do 
so on the confirmation slips. Disclosure of this 
information on the confirmation slips themselves is 
not required; the remuneration breakdown is to be 
provided annually (for those supplying confirmation 
slips) or in quarterly reports for others.

In 1976, the SEC had proposed a rule (proposed 
Rule 28e(2)-l under the 1934 Act) which would have 
required investment advisers and others to disclose 
certain information concerning research services 
obtained in return for brokerage commissions, 
including a description of such services and an 
estimate of their fair market value. In addition, the 
SEC specifically invited comments on the feasibility 
and desirability of requiring disclosure of specific 
dollar amounts paid through brokerage 
commissions. See SEC Release Nos. 33-5772, 34-  
13024, IC-9547, IA-554 (41 FR 53356, December 6, 
1976).

In response to this proposed rule, the Commission 
received numerous comments similar to those 
received by the Department: that it was impossible 
o attribute specific research to specific trades, that 

it was not practical to place a value on those 
services, and that it was not feasible to separate 
commissions into research and brokerage charges.

reflecting its longstanding position that 
“such brokerage placement practices, 
although permissible, should be 
disclosed to investors.” 10 Amendments 
were adopted which required disclosure 
of whether persons acting on behalf of 
an investment company are authorized 
to pay a broker a brokerage commission 
in excess ofHhat which another broker 
might have charged for effecting the 
same transaction, in recognition of the 
value of brokerage or research services 
provided by the broker.11

In addition, amendments to the 
“ brochure rule” under the Investment 
Advisers A ct of 1940 required certain 
investment advisers to provide a 
narrative description about their 
brokerage placement practices.12

Several commentators responding to 
the proposed exemption recommended 
that the Department rely on the 
disclosures required by the SEC in the 
rules discussed above.

In consideration of the comments, the 
Department has decided to modify the 
reporting provisions relating to charges 
that are attributable in part to 
consideration for goods or nonbrokerage 
services.

Rather than impose an annual 
reporting requirement, the final 
exemption requires that, as part of the 
initial authorization, the person 
requesting authorization provide the 
authorizing fiduciary with a description 
of the person’s brokerage placement 
practices. Compliance with the 
brokerage placement practice 
disclosures required by Form A D V  of 
the Advisers A ct will satisfy this 
requirement of section 111(d) of this 
exemption.13 Subsequent to this initial 
disclosure, additional information 
regarding the person’s brokerage 
placement practices need only be 
supplied in the summary provided 
pursuant to section 111(f)(3) of the 
exemption when there is a material 
change in those practices.

As to pooled accounts, the final 
exemption has been amended to include 
a parallel reporting provision in section 
IV(d)(l)(B). Under this provision, the 
person requesting authorization must 
provide the authorizing fiduciary with a 
description of the person’s brokerage

SE C  Release Nos. 33-6019, IC-10569, IA-665 (44 FR 
7864, February 7,1979). See also, SEC Release Nos. 
34-15541, IA-664 (44 FR 7870, February 7,1979).

10 44 FR at 7864.
*1 See, e.g., 17 CFR 270.20(a)(7)(vi).
12 See 17. CFR 275.204—3. See also. Securities and 

Exchange Commission Release No. IA-991 (50 FR 
42903, October 23,1985).

13 However, under this exemption, such a
description must be supplied regardless of whether 
the authorized person is subject to the "brochure 
rule." i .

placement practices along with other 
information necessary to determine 
whether the authorization should be 
made. Material changes in such 
brokerage placement practices must be 
disclosed to authorizing fiduciaries in 
the summaries provided pursuant to 
section 111(f) of the exemption.

The Department notes that sections 
111(d) and IV(d)(l)(B) of the exemption 
continue the requirements of PTE 79-1 
and PTE 84-46 that the authorized 
person is required to furnish the 
authorizing fiduciary with any 
reasonably available information 
necessary to determine whether the 
authorization should be made or 
continued. The Department further notes 
that, under E R ISA  section 404(a)(1)(B), 
the authorizing fiduciary has an 
obligation to be prudent in the selection, 
and in monitoring the performance of, 
the investment manager authorized to 
provide services under the exemption.14 
In this regard, the authorizing fiduciary 
may wish to request more information 
from the person concerning brokerage 
placement practices than is supplied 
with the initial authorization materials 
in order to satisfy his or her duties as 
the authorizing fiduciary.

With respect to the comments 
questioning the Department’s authority 
to impose these disclosure requirements, 
the Department notes that the 
transactions covered by the exemption 
would, but for the exemption, be 
proscribed by E R IS A ’s prohibited 
transaction provisions, for reasons that 
are unrelated to section 28(e). In the 
Department’s view, the authority to 
grant exemptions from those provisions 
carries with it the authority to grant 
exemptions subject to conditions that 
the Department determines to be 
appropriate.

(c) D isclosu re o f p ortfo lio turnover. 
Section 111(f)(4) of the proposed 
exemption provided that the annual 
summary furnished to the authorizing 
fiduciary contain a calculation of the 
annualized portfolio turnover ratio as a 
percentage of the plan assets consisting 
of securities or cash for which the 
authorized person had investment 
discretion. That section provided a 
formula by which to make this 
calculation.

Several persons commented on this 
aspect of the proposed exemption. Some 
argued that the formula was so simple 
that the information it provided would 
be at best meaningless, and at worst

14 See generally, discussion of ongoing 
responsibilities of a fiduciary at 29 CFR 2509.75-8, 
FR-17, and, more particularly, ERISA Technical 
Release 86-1, issued May 22,1988.
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misleading, to the authorizing fiduciary. 
Others stated that the calculation was 
so complex as to be burdensome for the 
authorized person. One commentator 
suggested that the final exemption 
contain a definition of “portfolio 
turnover” consistent with that contained 
in Form N-SAR pursuant to the 
Investment Company Act of 1940. 15

In consideration of these comments, 
the Department has decided to eliminate 
the requirement that the specific formula 
as set forth in this exemption must be 
used in computing the portfolio turnover 
ratio. Instead, the Department has 
determined that the authorizing 
fiduciary and the manager should be 
permitted to agree on a different method 
of computation that is reasonably 
designed to provide the authorizing 
fiduciary with the information needed to 
assist in discharging its duty of 
prudence. However, the formula as 
proposed, with certain technical 
modifications described below in 
response to the comments received, 
remains as a “safe harbor” method of 
satisfying the requirement of section

The Department has modified the 
formula to eliminate from the 
computation the effects of short-term 
cash management—that is, management 
of debt securities with maturity at 
acquisition of one year or less. This was 
done to eliminate a “masking” effect 
that might otherwise result from high 
portfolio turnover ratios that can be the 
result of short-term cash management.
In addition, explicit instructions for 
computing the “monthly average of the 
market value of the portfolio” have been 
provided. Both of these modifications 
were made to conform the method of 
computation to the method set forth in 
Form N-SAR, cited above. The formula 
does depart from that set forth in Form 
N-SAR, however, in that it adds an 
annualizing factor to account for the 
possibility that managers may serve for 
periods of varying durations.

As adopted, the “safe harbor” formula 
provides that a non-annualized portfolio 
turnover ratio is first calculated, by 
dividing the lesser of the aggregate 
dollar amounts of purchases or sales of 
portfolio securities during the relevant 
periods by the monthly average of the 
market value of the portfolio securities 
duripg such periods. The monthly 
average is obtained by totaling the 
imirket values of the portfolio securities 
as of the beginning and end of each 
period and as of the end of each month 
that ends within such periods, and

15 See SEC Release No. 34-21633, IC—14299, dated 
January 4,1985 (50 F R 1442,1479, January 11,1985).

dividing the sum by the number of 
valuation dates so used. As is noted 
above, aU debt securities whose 
maturities at the time of acquisition 
were one year or less are excluded from 
both the numerator and the 
denominator. The annualized portfolio 
turnover ratio is then obtained by 
multiplying the portfolio turnover ratio 
described above by an annualizing 
factor. The annualizing factor is 
obtained by dividing the number twelve 
by the aggregate duration of the relevant 
management periods expressed in 
months (and fractions thereof).

The Department has added a section 
to the final exemption, (section V), 
containing examples which illustrate the 
use of this formula. The Department 
believes that, with the adoption of the 
formula as a “safe harbor”, affected 
parties are provided with both the 
certainty and the flexibility necessary to 
comply with this condition of the class 
exemption.

In response to another comment, tire 
Department has eliminated the 
requirement to supply the computation 
in cases where the authorized person 
has not, during the period covered by 
the report, exercised any discretionary 
authority over trading in the account. In 
those cases, the Department has 
concluded that the potential for self­
dealing by means of causing the plan 
involved to engage in excessive trading, 
thereby generating unwarranted 
brokerage commissions, is substantially 
reduced if not eliminated. In other cases, 
however, the Department has decided to 
retain the requirement. The 
commentators who generally objected to 
the requirement argued that many 
factors, such as the types of securities 
contained in the portfolio and a given 
plan’s investment objectives, would 
substantially affect the degree of 
portfolio turnover. The Department 
believes that a plan’s authorizing 
fiduciary should be aware of these 
factors and, therefore, will be able to 
evaluate the portfolio turnover 
computation in light of them. Authorized 
persons may provide whatever 
supplemental explanatory material they 
believe to be necessary to make the 
calculation more meaningful and not 
misleading to the authorizing fiduciary 
in the annual report.
C. C larification  o f the Scope o f the 
Exem ption

PTE 79-1 provides an exemption from 
both sections 406(a) and 406(b) of 
ER ISA . The proposed exemption 
provided relief only from the restrictions 
of section 406(b). The reason for this 
modification is that the Department 
believes that any relief from section

406(a) that may be necessary in 
connection with transactions covered by 
this exemption is provided by the 
statutory exemption for the provision of 
services to a plan by a party in interest 
contained in section 408(b)(2) of ERISA.

Several commentators objected to this 
aspect of the proposed exemption. Some 
of these commentators included an 
argument that section 408(b)(2) provides 
an exemption from all of section 406, not 
just 406(a). The Department does not 
share this view of the scope of section 
408(b)(2).16

Neither this class exemption, nor PTE 
79-1 or P I E  84-46, provides relief for 
direct or indirect sales, or other 
underlying transactions, described in 
section 406, in which a plan and a party 
in interest participate. Rather, this 
exemption provides relief from the 
restrictions of section 406(b) only for 
those service transactions that are 
covered by section II o f  the exemption 
and the receipt of compensation therefor 
by a plan fiduciary. For example, if a 
plan fiduciary purchases securities from 
a person he knows to be a party in 
interest for the plan in an agency cross 
transaction and receives a commission 
from the party-in-interest few effecting 
that transaction, this exemption 
provides relief from section 406(b)(3) for 
the receipt of the commission by such 
fiduciary (provided that the conditions 
of the exemption are met) but does not 
provide relief from section 406(a)(1)(A), 
which generally prohibits a fiduciary 
with respect to a plan from causing the

18 If that argument were correct, the necessity for 
this exemption would be called into question. 
Regulations promulgated pursuant to section 
408(b)(2) provide, however, that that section does 
not provide an exemption for acts described in 
section 406(b). These regulations have been at issue 
in 'litigation and have been upheld. In Marshall v. 
Kelly, 465 F. Supp. 341 (W.D. Okla., 1976), the court 
held:

Section 408(b)(2) o f ERISA, 29 U .S.C . 1108(b)(2), 
provides no exemption from the provisions of 
section 406(b). Although the language o f section 
408(b)(2) appears to provide an exemption from all 
of the prohibitions of section 406, a Closer look at 
the statutory language and purpose has led the 
Department of Labor to the position expressed in an 
interpretative regulation, 29 CFR '255O.408b-2 (a) 
and (e), that section 408(b)(2) provides no 
exemption from the provisions of section 406(b). 
Since this construction by the agency charged with 
the enforcement of ERISA resolves inconsistencies 
in the statutory language and preserves a 
fundamental purpose of ERrSA, i.e. to prevent a 
fiduciary from acting in matters in which he has an 
interest which might affect his Judgment, this Court 
shovild give it great weight, Udall v . Tollman, 380 
U.S. 1 (1965). In addition, the Court has itself 
reviewed the statutory language and legislative 
history and has independently concluded that 
section 408(b)(2) should not be construed to provide 
an »exemption from the .prohibitions of section 
406(b).

See also, Gilliam v. Edwards, 492 F. Supp. 1255 
(D.N.J. 1980).
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plan to engage in a transaction that 
constitutes a direct or indirect sale or 
exchange of any property between a 
plan and a party in interest. In the 
absence of other exemptive relief, this 
latter transaction would be prohibited.

This exemption specifically excludes 
relief for acts of “churning.” In this 
regard, section 11(a) of the proposed 
exemption stated that relief was 
provided for the described transactions, 
“but only to the extent that such 
transactions are not excessive, under 
the circumstances, in either amount or 
frequency.”

Several commentators objected to this 
language. Some commentators noted 
that whether an account is in fact 
“churned” depends on all the facts and 
circumstances, not merely the amount or 
frequency of securities trades. Others 
stated they feared that the Department 
would be developing or imposing a set 
of standards regarding what constitutes 
“churning” that differs from standards 
that would apply under the federal 
securities laws.

Upon consideration of the comments, 
the Department has decided to adopt the 
provision as proposed. The conduct o f a 
plan fiduciary in managing a securities 
account must be measured according to 
ERISA’s fiduciary responsibility 
standards; excessive trading in the 
account is one respect in which the 
fiduciary might breach the general 
fiduciary responsibilities, including that 
of prudence, imposed on him or her by 
section 404(a)(1) of ER ISA . While the 
Department does not consider it 
appropriate to condition the availability 
of the exemption on adherence by the 
fiduciary to all facets of these fiduciary 
duties (including those related to the 
merits of the underlying transaction), the 
generation of excessive fees through 
inappropriately high portfolio turnover 
rates is an abuse with which the 
Department is concerned in 
implementing this class exemption.
Thus, the Department could conclude 
that a fiduciary had violated E R IS A ’s 
prudence requirement where an account 
had been "churned", despite the fact 
that the resulting composition of the 
plan’s portfolio, viewed by itself without 
regard to the impact of excessive 
transaction costs, was beyond 
challenge. The Department does not 
wish to suggest that the exemption in 
nny way relieves fiduciaries of the 
obligation not to cause the plan to pay 
excessive transaction costs.17

7 One commenter argued that, in the case where 
a participant directs trading in his account, the 
fiduciary following those instructions should not be 
lable for any excise taxes that might be imposed if 

this condition of the exemption is not satisfied, The

D . A g en cy C ross Transactions
The proposed exemption contained 

specific provisions relating to the 
conditions under which an authorized 
person could effect or execute agency 
cross transactions on behalf of its plan 
clients. Generally, an agency cross 
transaction is a transaction in which 
both the buyer and the seller of a 
security use the same broker. It was 
represented by the applicant that such 
transactions would save plans money 
and that SEC regulations are sufficient 
to protect plans from any potential 
abuse. The proposed conditions were 
derived from two SEC rules: (1) Rule 
206(3)-2 under the Investment Advisers 
Act of 1940 (17 CFR 275.206(3)-2), and 
(2) Rule 17a-7 under the Investment 
Company Act of 1940 (17 CFR 270.17a- 
7).

As a general matter, the Department 
received no comments objecting to the 
inclusion in the exemption of the section 
on agency cross transactions. Rather, 
comments were addressed to particular 
aspects of that section of the proposed 
exemption; these comments are 
discussed below.

(1) P rice. Section 111(h)(5) of the 
proposed exemption required that 
agency cross transactions be effected at 
a price “no less favorable to any plan 
involved in the transaction than the 
‘current market price’ of the security, 
as . . . defined in Rule 17a-7(b).”  That 
subsection of Rule 17a-7 contains four 
possible means of determining “ current 
market price” depending on such factors 
as whether the security is a reported 
security and whether its principal 
market is an exchange.

commentator correctly pointed out that while 
section 404(c) of ERISA (relating to relief from 
fiduciary liability in the case of participant-directed 
pension plan accounts) might provide relief from the 
prohibited transaction provisions of Title I of ERISA  
in such cases, there is no counterpart in the Code to 
section 404(c). If the fiduciary does not use its 
authority to cause the plan to pay additional fees 
for brokerage services, this exemption from the 
provisions of section 406(b)(1) of the Act and its 
counterpart in the Code is not necessary. See note 
22, infra. The situation described by the 
commentator, however, also raises questions under 
section 406(a) of the Act and its counterpart in the 
Code. The extent to which the statutory exemptions 
in the Act and Code for the provisions of services 
apply to the situations described by the 
commentator is an interpretive matter that depends, 
in part, on the facts and circumstances surrounding 
the series of transactions directed by the 
participant. It should also be noted that, pursuant to 
section 102(a)(iii) of Reorganization Plan No. 4 of 
1978 (43 FR 47713, Oct. 17,1978), the authority to 
grant exemptions from the excise taxes imposed by 
section 4975 “ . . . with respect to transactions that 
are exempted by subsection 404(c) from the 
provisions of Part 4 of . . . Title I of ERISA . . .”  
was not transferred from the Internal Revenue 
Service to the Department. See also, however, PTE 
75-1 (40 FR 50845, Oct. 31,1975), Section 1(b). PTE 
75-1 was issued by both the Department and the 
Internal Revenue Service.

Four commentators objected to this 
subsection of the proposed exemption. It 
was argued that the condition in the 
proposed exemption would operate so 
as to require a broker-dealer to execute 
such transactions at the last sale price 
for certain reported securities, unless 
there were no reported transactions on 
that day, which could result in a 
transaction taking place at a price either 
higher or lower than the current market 
price for those securities. The 
commentators suggested that this 
condition be revised to require that 
agency cross transactions be effected or 
executed at any price at or between the 
current bid and current ask quotations. 
The commentators represented that 
their proposed condition, in conjunction 
with section 111(h)(4) of the proposed 
exemption (which limits agency cross 
transactions to situations where market 
quotations for a security are readily 
available), would be sufficiently 
protective of the interests of the plan.

The Department agrees with the 
commentators’ concerns. The 
Department has, therefore, adopted the 
suggested revision to the price 
condition, with the additional condition 
that the bid and ask quotations be 
independent.
(2) Transactions Where Discretion 
Exists on Both Sides

The preamble to the proposed 
exemption stated that relief was neither 
requested nor proposed by the 
Department to extend to agency cross 
transactions where a broker-dealer has 
discretionary authority or renders 
investment advice with respect to both 
sides of the transaction, in view of the 
additional potential for abuse that exists 
in such situations.

In response to this aspect of the 
proposed exemption, the Department 
received two comments. Specifically, it 
was requested that the proposed 
exemption be revised to permit agency 
cross transactions between two 
employee benefit plans, or between a 
plan and a mutual fund, when the 
transaction is recommended or effected 
by a person who serves as an adviser or 
fiduciary to both parties to the 
transaction. It was argued that normal 
portfolio adjustments necessary for 
liquidity needs as well as individual and 
overall investment strategies may result 
in the not unusual situation where an 
adviser/fiduciary has one client account 
for which he wishes to sell a particular 
security at the same time that he has 
another client account for which he 
wishes to buy that same security. It was 
represented that extending relief under 
the proposed exemption to allow the
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authorized person to effect the 
transaction for both sides would be 
beneficial to plans, both because, under 
the commentators’ proposals, only 
limited fees would be charged and 
because the buyer and seller may obtain 
a better, less distorted price than that 
otherwise available on the open market.

Both commentators suggested that 
exemptive relief modeled after Rule 
17a-7 of the Investment Company A ct of 
1940 would safeguard plans involved in 
such transactions against potential 
abuse. A s to mutual funds, that rule 
provides an exemption for certain 
purchase or sale transactions between a 
mutual fund and certain "affiliated 
persons” thereof under specified 
conditions. Those conditions include 
quarterly determinations by the mutual 
fund’s board of directors (including a 
majority of the directors who are not 
“ interested persons” o f  the fund) that all 
purchases or sales made during the 
quarter pursuant to the Rule were in 
compliance with procedures reasonably 
designed to provide that the 
requirements of the Rule are met. 
Further, subsection (d) of the Rule 
provides that “no brokerage 
commission, fee (except for customary 
transfer fees), or other remuneration 
[may be] paid in connection with the 
transaction.”  One commentator noted, 
however, that “ customary transfer fees” 
may be indicated as “ commissions” on 
the brokerage confirmation. This 
commentator further advised that 
“broker-dealers may charge what is 
termed ‘commissions’ for an agency 
cross transaction since broker-dealers’ 
costs and risks associated with such 
transactions may fluctuate with the 
amount of securities involved.”

The other commentator stated that it 
was unable to define the term 
“customary transfer fee”. It did state 
that such fees were understood to 
include such, things as custodial 
transaction fees, out-of-pocket expenses, 
transfer agent transaction fees, and 
charges incurred pursuant to 
governmental reporting requirements. 
This commentator advised, however, 
that the Department should not attempt 
to define or limit the type of fees that 
may be charged in such transactions in 
order not to restrict unnecessarily the 
flexibility of investment advisers. The 
commentator also argued against 
restriction of the expanded relief it 
requested to transactions involving 
reported securities or securities 
principally marketed on an exchange.

After consideration of these 
comments, the Department has decided 
not to extend relief in the final 
exemption to agency cross transactions

where the authorized person has 
discretionary authority with respect to 
both sides of the transaction.

In addition to uncertainty regarding 
both the fees that would be charged for 
such transactions and the bases for 
those fees, the comments received 
indicate that strict application of Rule 
17a-7’s pricing provisions may not be 
appropriate in all cases. The requested 
augmentation of the exemption, even if  
modified to allow the pricing flexibility 
that appears to be necessary or at least 
desirable, as is discussed above, would 
provide no assurance that plans that are 
parties to the transaction—possibly on 
both sides— would be obtaining a price 
commensurate with what arms’-length 
bargaining would have produced. 
Accordingly, the Department has not 
been persuaded that, on balance, the 
potential benefits that may inure to 
plans outweigh the possibility of abuse 
that exists when a plan fiduciary acts on 
behalf of both the plan and a party 
whose interests are adverse to those of 
the plan.

E. Recapture Provision
Section IV(c) of the proposed 

exemption continued the provision from 
PTE 79-1 which allows a fiduciary to 
effect securities transactions for a plan 
with respect to which the fiduciary is a 
plan trustee, plan administrator or 
employer of employees covered by the 
plan, provided that all profits resulting 
from the brokerage function are 
recaptured on behalf o f the plan. The 
Department received two comments 
requesting modification of sections 111(a) 
and IV(c) o f the proposal so as to allow  
plan trustees to engage in covered 
transactions on a non-recapture basis.

The Department received one 
comment requesting that all trustees, 
including those with discretion with 
respect to plan investments, be allowed 
to engage in covered transactions. It 
was argued that PTE 79-1 and the 
exemption as proposed placed banks at 
a competitive disadvantage, “ for no  
apparent reason’Vin relation to both 
insurance companies and investment 
advisory affiliates o f broker-dealers, 
where a plan sponsor has “ elected the 
stability, experience, and security 
offered . . . b y  a bank trustee."

The Department has previously 
expressed concern that, as a general 
matter, the position of a plan trustee 
may carry with it so great an influence 
over the general operation of tire plan 
that an independent fiduciary may not 
be effective In examining critically and

objectively multiple service 
arrangements.18

Although that comment did not 
address the Department’s previously 
expressed concern, another 
commentator requested that the 
Department clarify the definition of 
trustee by explicitly excluding custodial 
or "non-discretionary”  trustees who 
possess no investment discretion with 
respect to any assets of the plan. 
Custodial functions were described as 
including the provision of plan 
documents and necessary amendments 
to comply with applicable law, the 
safekeeping o f securities, the 
disbursement of benefits, and the 
reporting of information required by the 
Internal Revenue Service. This 
commentator noted that the 
Department’s Advisory Opinion #82- 
12A discussed the situation where, by 
operation of Code sections 401(f) or 
408(h), a custodial account may be 
treated as a qualified trust and as a 
result, the custodian is treated as the 
trustee of such account On the basis of 
the representations made in that opinion 
request, the Department concluded that 
the custodian of the participant-directed 
plans would not be treated as a  trustee 
for purposes of PTE 79-1.

This commentator also noted that the 
Comptroller of the Currency allows 
banks without fiduciary powers to 
“ combine the functions of custodian and 
the purchasing of securities upon the 
direction of the principal.”  19 In 
addition, the Federal Deposit Insurance 
Corporation recently amended its rules 
to permit certain banks that do not 
exercise trust powers to act as trustee or 
custodian of Individual Retirement 
Accounts and Simplified Employer 
Pensions under certain conditions; these 
conditions include: (1) The bank’s duties 
as trustee or custodian must be 
essentially custodial in nature, (2) the 
bank must invest the funds from such 
plans only in its own time or savings 
deposits or in  any other assets at the 
direction of the customer, (3) the bank 
may not exercise any investment 
discretion or provide any investment 
advice with respect to such accounts, 
and (4) the bank’s acceptances of such 
accounts without trust powers must not 
be contrary to state law. 20

In addition, this commentator argued 
that the Department’s rationale for 
excluding trustees from those persons 
eligible to engage in transactions under

ls See, preamble to PTE 79-1,44 PR at 5964 
(footnote 11).

* 9 Opinion of the Comptroller, November 21.1983. 
2012 CFR 333.104(b), 50 PR 10753 (March 18, 

1985).
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this exemption— that is, that such 
persons may have so great an influence 
over the operation of the plan that 
adequate independent examinations of 
any multiple service arrangement 
involving the trustee may not exist—  
was not applicable in situations where a 
trustee has very little or no discretion 
respecting the investment of the assets 
of the plan. O n the basis of these 
comments, the Department has 
concluded that persons who are 
trustees, but whose duties are limited in 
a manner similar to those of the non- 
trustee custodians discussed above, 
should be excepted from the condition 
that the person engaging in the covered 
transaction must not be a plan trustee.21 
Section 111(a) of the exemption, as 
adopted, excludes “nondiscretionary 
trustees” from that condition, and new  
section Ffi) defines the term 
“nondiscretionary trustee” in the same 
maimer as that term is defined in PTE 
77-9 as amended.28 In other respects, 
the Department has decided to retain 
the condition of PTE 79-1 that trustees 
may provide brokerage services under 
this exemption only in recapture 
situations.23

F. Special Rule for Pooled Funds
PTE 84-46 allows an affiliate of an 

insurance company maintaining a 
pooled separate account to provide 
brokerage services for that account. H ie  
authorization provisions of that 
exemption are designed to 
accommodate the needs of funds or 
accounts in which the assets of many

21 The Department will consider, for purposes of 
this exemption, the power to amend plan documents 
solely to comply with, changes in applicable law as
a non-discretionary trustee or custodial function.
The Department expresses no opinion, however, on 
whether the power to amend plan documents in a 
more substantive manner would indicate the 
opposite resuh.

22 49 p r  13208 (April 3,1984). The distinction 
between “nondiscxelianary" trustees and trustees 
generally was made in that exemption for reasons 
similar to those for which it is made here.

23 It should be noted, however, that the 
Department has issued two advisory opinions which 
held that the subject banks would not violate ERISA  
section 406(b)(1) by the use of their in-house 
brokerage services in circumstances where (1;) the 
banks would effect securities transactions only 
W h e  express direction of a participant or an 
independent investment manager, and (2) the banks 
did not exercise any of the authority, control or 
responsibility that made them fiduciaries to cause 
•be plans to pay any additional fees for the 
provision of such services. See  DOL Advisory 
Opinions Nos. 85-15A, 85-16A (April 4,1985). In 
other cases, section 404(c) of ERISA might provide 
adequate relief from the prohibited transaction 
Provisions o f Title I. However, it should be noted 
•bat the authority to grant administrative 
exemptions from the corresponding provisions of 
section. 48Z5 of the Code remains with the Internal 
■ revenue Service under Reorganization Plan No. 4 of

?' ^Iere being no Code counterpart to section 
404(c).

plans are collectively invested. The 
proposed exemption made these 
alternative methods of authorization 
available to any account or fund for the 
collective investment of the assets of 
more than one plan without requiring 
the recapture of brokerage profits on 
behalf of that account or fund. The 
Department received no criticism of this 
provision and thus has retained it m the 
final

Under PTE 79-1 and the exemption as 
proposed, persons who are plan 
trustees, plan administrators, or 
employers of employees covered by a 
plan, are generally prohibited from 
engaging in covered transactions on 
behalf of such plans other than in 
recapture situations. In response to that 
proposal, the Department received one 
comment requesting that the sponsors of 
pooled accounts or their affiliates be 
allowed, under certain conditions, to 
engage in covered transactions on a 
non-recapture basis where plans 
covering employees of the pool sponsors 
or their affiliates (in-house plans) 
participate in the pool. The suggested 
conditions included that the 
participation of in-house plans in a pool 
be limited to a certain percentage of die 
fair market value of the total assets of 
the pool. Furthermore, the commentator 
noted that limits could be placed on the 
total commissions received from all such 
pooled funds in whichin-house plans 
participate. It was asserted that the 
interests of the in-house plans would be 
adequately protected because 
independent investors representing a 
substantial portion of the assets of a 
pooled fund would be scrutinizing the 
provision of brokerage services by the 
affiliated broker-dealer. In addition, the 
commentator noted “that a limitation on 
commissions receivable with respect to 
pools in which in-house plans 
participate, similar to that contained in, 
for example, E R ISA  section 408(b)(5), 
would provide additional protection to 
such plans.

It was argued that the Department has 
granted similar exemptive relief in the 
p ast In PTE 77-3, the Department 
exempted from the prohibited 
transaction provisions of the A ct and 
the Code the acquisition and sale of 
shares of a mutual fund by the fund’s in- 
house plan.24 This relief, in turn, was 
modeled on the statutory exemptions for 
banks and insurance companies 
contained in E R ISA  sections 408(b) (4) 
and (5). A s  the Conference Report 
explains m relation to those statutory 
exemptions, it would be contrary to

24 Class Exemption Involving Mutual Fund In- 
House Plans, 42 FR 18734 (April 8,1977).

normal business practice for a bank to 
invest the assets of its in-house plan in 
another bank, or for a plan covering 
employees of an insurance company to 
purchase its insurance from another 
company.25

Based on these comments, the 
Department has decided to modify the 
exemption in the manner requested so 
as to allow in house plans to participate 
in such pools subject to certain 
protective conditions. Upon 
consideration, the Department has 
determined that a five percent limitation 
on the total commissions received with 
respect to those pooled funds in which 
in-house plans participate is an 
appropriate limitation.26 In addition, the 
Department believes that further 
protection would be provided to such in- 
house plans where the value of their 
investment is limited to twenty percent 
o f the fair market value of the p ool as 
determined on the first day of each 
fiscal year of the pool. The twenty 
percent figure is consistent with a 
similar condition in PTE 84-14, Class 
Exemption for Wan Asset Transactions 
Determined by Independent Qualified 
Professional Asset Managers (49 FR  
9494, March 13,1984), and adequately 
addresses the concerns expressed by 
the commentator. A  determination of 
whether a pooled fund meets the twenty 
percent limit during the course o f the 
pool’s fiscal year must be made in a 
manner similar to that by which the 
percentage of a plan’s holding of 
employer securities is made under the 
Department’s regulations at 29 CFR  
255Q.407a-2 and 255Q.4Q7a-3; that is, (1) 
an in-house plan may not acquire any 
additional interests in a pool if, 
immediately after such acquisition, the 
fair market value of all in-house plans’ 
interests would exceed 20% of the fair 
market value of the total assets of the 
pool; and (2) such pool fund will be in 
initial compliance with the 20% 
requirement for a fiscal year if it 
satisfies the requirement on the first day 
o f that fiscal year notwithstanding any 
subsequent increase in such percentage 
limitation which occurs merely as a 
result of the withdrawal of other 
participants in the pooL

G. Transitional Rule and Effective Date

The proposed exemption provided 
that the replacement exemption would 
become effective thirty days after its 
publication in the the Federal Register. 
Further, the proposal indicated that the

25 ERISA Conference Report. H.R. Rep. No. 93- 
1280, 93d Cong., 2d Seas. 313, 314 (1974).

26 See also. PTE 79-60,44 FR 59018 (October 12. 
1979).
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Department intended to revoke PTE 79-1 
and PTE 84-46 at the same time. The 
Department received several comments 
requesting clarification of the effective 
date provisions, as well as comments 
requesting an additional period of time 
before the revocation of the existing 
class exemptions.

Two commentators requested that the 
annual fiduciary authorizations 
obtained pursuant to PTE 79-1 be 
allowed to satisfy the initial 
authorization requirement of the new 
exemption without any further action by 
the authorized person. It was suggested 
that at the expiration of this annual 
authorization, the authorized person 
would then be required to include as 
part of the next annual report to the 
independent plan fiduciary all the 
information that would be required 
under the new exemption.

Another commentator requested that 
PTE 79-1 not be revoked for at least six 
months so as to allow time for 
agreements and contracts executed 
pursuant to that exemption to be 
modified in order to comply with the 
new exemption.

In consideration of these comments, 
the Department has made the following 
determinations: A n authorized person 
may continue to rely on authorizations 
obtained pursuant to PTE 79-1 or PTE 
84-46 to engage in covered transactions 
under the new exemption, provided that:
(1) The authorization complies with the 
applicable authorization requirements of 
the new exemption, and (2) before the 
authorized person begins operating 
under the new exemption, the 
authorizing fiduciary is provided with 
the information required by section 
111(d) or IV(d)(l)(B), whichever is 
applicable (including a copy of this 
exemption) and the form for terminating 
the authorization. In addition, PTE 79-1 
and PTE 84-46 will not be revoked until 
April 1,1987, so as to allow authorized 
persons and authorizing fiduciaries 
ample time in which to adjust their 
authorization and reporting procedures. 
It should be noted, however, that this 
provision does not operate so as to 
relieve persons who continue to act 
pursuant to the “ old” exemptions from 
any of the conditions imposed 
thereunder, including the reporting 
provisions. Authorized persons are 
reminded that they are required, under 
PTE 79-1 and PTE 84-46, to supply 
reports with respect to any three-month 
period in which they engaged in any 
covered transactions; upon availing 
themselves of the new exemption, 
therefore, such persons must Still send 
the authorizing fiduciary any reports 
required under the old exemptions.

In addition, the effective date of the 
exemption has been changed to the later 
of thirty days after publication in the 
Federal Register or the date on which 
the Office of Management and Budget 
approves the information collection 
requests contained in the exemption 
under the Paperwork Reduction A ct of 
1980. When the exemption is effective, 
the Department will publish a notice in 
the Federal Register notifying interested 
persons of that fact.

H. Paperwork Reduction A ct
In accordance with the Paperwork 

Reduction A ct of 1980 (Pub. L. 96-511), 
the disclosure provisions that are 
included in this exemption have been 
submitted to the Office of Management 
and Budget.

General Information
The attention of interested persons is 

directed to the following:
(1) The fact that a transaction is the 

subject of an exemption granted under 
section 408(a) of the A ct and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest with 
respect to a plan to which the exemption 
is applicable from certain other 
provisions of the A ct and the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the A ct. That section requires, among 
other things, that a fiduciary discharge 
his or her duties respecting the plan 
solely in the interest of the plan’s 
participants and beneficiaries and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the A ct. This 
exemption also does not affect the 
requirement of section 401(a) of the 
Code that a plan must operate for the 
exclusive benefit of participants and 
beneficiaries.

(2) This exemption is supplemental to, 
and not in derogation of, any other 
provision of the A ct and the Code, 
including statutory exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction.

(3) The class exemption is applicable 
to a particular transaction only if the 
transaction satisfies the conditions 
specified in the class exemption.

Exemption
In accordance with section 408(a) of 

the A ct and section 4975(c)(2) of the 
Code, and based upon thé entire record 
including the written comments 
submitted in response to the notice of

January 24,1985, the Department makes 
the following determinations:

(a) The class exemption set forth 
herein is administratively feasible;

(b) It is in the interests of plans and of 
their participants and beneficiaries; and

(c) It is protective of the rights of 
participants and beneficiaries of plans.

Accordingly, the following exemption 
is hereby granted under the authority of 
section 408(a) of the A ct and section 
4975(c)(2) of the Code and in accordance 
with the procedures set forth in ERISA  
Procedure 75-1.

Section I: Definitions and Special Rules

The following definitions and special 
rules apply to this exemption:

(a) The term “person” includes the 
person and affiliates of the person.

(b) A n  “ affiliate” of a person includes 
the following:

(1) A ny person directly or indirectly 
controlling, controlled by, or under 
common control with, the person;

(2) A n y officer, director, partner, 
employee, relative (as defined in section 
3(15) of ERISA), brother, sister, or 
spouse of a brother or sister, of the 
person;

(3) A n y corporation or partnership of 
which the person is an officer, director 
or partner.

A  person is not an affiliate of another 
person solely because one of them has 
investment discretion over the other’s 
assets. The term “ control” means the 
power to exercise a controlling influence 
over the management or policies of a 
person other than an individual.

(c) A n  “ agency cross transaction” is a 
securities transaction in which the same 
person acts as agent for both any seller 
and any buyer for the purchase or sale 
of a security.

(d) The term "covered transaction” 
means an action described in section II
(a), (b) or (c) of this exemption.

(e) The term "effecting or executing a 
securities transaction” means the 
execution of a securities transaction as 
agent for another person and/or the 
performance of clearance, settlement, 
custodial or other functions ancillary 
thereto.

(f) A  plan fiduciary is independent of 
a person only if the fiduciary has no 
relationship to or interest in such person 
that might affect the exercise of such 
fiduciary’s best judgment as a fiduciary.

(g) The term "profit” includes all 
charges relating to effecting or executing 
securities transactions, less reasonable 
and necessary expenses including 
reasonable indirect expenses (such as 
overhead costs) properly allocated to 
the performance of these transactions
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under generally accepted accounting 
principles.

(h) The term “ securities transaction”  
means the purchase or sale of securities.

(i) The term “nondiscretionary 
trustee” of a plan means a trustee or 
custodian whose powers and duties 
with respect to any assets of the plan 
are limited to (1) the provision of 
nondiscretionary trust services to the 
plan, and (2) duties imposed on the 
trustee by any provision or provisions of 
the Act or the Code. The term 
"nondiscretionary trust services” means 
custodial services and services ancillary 
to custodial services, none of which 
services are discretionary. For purposes 
of this exemption, a person does not fail 
to be a nondiscretionary trustee solely 
by reason of having been delegated, by 
the sponsor of a master or prototype 
plan, the power to amend such plan.

Section II: Covered Transactions
Effective the later of December 18, 

1986, or the date on which the Office of 
Management and Budget approves the 
information collection requests 
contained in this exemption under the 
Paperwork Reduction A ct of 1980, if 
each condition of section III of this 
exemption is either satisfied or 
notapplicable under section IV, the 
restrictions of section 406(b) of E R ISA  
and the taxes imposed by sections 4975 
(a) and (b) of the Code by reason of 
section 4975(c)(1) (E) or (F) or the Code 
shall not apply to—

(a) A  plan fiduciary’s using its 
authority to cause a plan to pay a fee for 
effecting or executing securities 
transactions to that person as agent for 
the plan, but only to the extent that such 
transactions are not excessive, under 
the circumstances, in either amount or 
frequency;

(b) A  plan fiduciary’s acting as the 
agent in an agency cross transaction for 
both the plan and one or more other 
parties to the transaction; or

(c) The receipt by a plan fiduciary of 
reasonable compensation for effecting
or executing an agency cross transaction 
to which a plan is a party from one or 
more other parties to the transaction.

Section III: Conditions
Except to the extent otherwise 

provided in section IV  of this exemption, 
section II of this exemption applies only 
if the following conditions are satisfied:

(a) The person engaging in the 
covered transaction is not a trustee 
(other than a nondiscretionary trustee) 
or an administrator of the plan, or an 
employer any of whose employees are 
covered by the plan,

(b) The covered transaction is 
Performed under a written authorization

executed in advance by a fiduciary of 
each plan whose assets are involved in 
the transaction, which plan fiduciary is 
independent of the person engaging in 
the covered transaction.

(c) The authorization referred to in 
paragraph (b) of this section is 
terminable at will by the plan, without 
penalty to the plan, upon receipt by the 
authorized person of written notice of 
termination. A  form expressly providing 
an election to terminate the 
authorization described in paragraph (b) 
of this section with instructions on the

, use of the form must be supplied to the 
authorizing fiduciary no less than 
annually. The instructions for such form 
must include the following information:

(1) The authorization is terminable at 
will by the plan, without penalty to the 
plan, upon receipt by the authorized 
person of written notice from the 
authorizing fiduciary or other plan 
official having authority to terminate the 
authorization; and

(2) Failure to return the form will 
result in the continued authorization of 
the authorized person to engage in the 
covered transactions on behalf of the 
plan.

(d) Within three months before an 
authorization is made, the authorizing 
fiduciary is furnished with any 
reasonably available information that 
the person seeking authorization 
reasonably believes to be necessary for 
the authorizing fiduciary to determine 
whether the authorization should be 
made, including (but not limited to) a 
copy of this exemption, the form for 
termination of authorization described 
in section III(c), a description of the 
person’s brokerage placement practices, 
and any other reasonably available 
information regarding the matter that 
the authorizing fiduciary requests.

(e) The person engaging in a covered 
transaction furnishes the authorizing 
fiduciary with either:

(1) a confirmation slip for each 
securities transaction underlying a 
covered transaction within ten business 
days of the securities transaction 
containing the information described in 
Rule 10b-10(a)(l-7) under the Securities 
Exchange A ct of 1934,17 C FR  240.10b- 
10; or

(2) at least once every three months 
and not later than 45 days following the 
period to which it relates, a report 
disclosing:

(A) A  compilation of the information 
that would be provided to the plan 
pursuant to subparagraph (e)(1) of this 
section during the three-month period 
covered by the report;

(B) the total of all securities 
transaction related charges incurred by 
the plan during such period in

connection with such covered 
transactions; and

(C) the amount of the securities 
transaction-related charges retained by 
such person and the amount of such 
charges paid to other persons for 
execution or other services.

For purposes of this paragraph (e), the 
words "incurred by the plan” shall be 
construed to mean “ incurred by the 
pooled fund” when such person engages 
in covered transactions on behalf of a 
pooled fund in which the plan 
participates.

(f) The authorizing fiduciary is 
furnished with a summary of the 
information required under paragraph
(e)(1) of this section at least once per 
year. The summary mùst be furnished 
within 45 days after the end of the 
period to which it relates, and must 
contain the following:

(1) The total of all securities 
transaction-related charges incurred by 
the plan during the period in connection 
with covered securities transactions.

(2) The amount of the securities 
transaction-related charges retained by 
the authorized person and the amount of 
these charges paid to other persons for 
execution or other services.

(3) A  description of the person’s 
brokerage placement practices, if such 
practices have materially changed 
during the period covered by the 
summary.

(4) (i) A  portfolio turnover ratio, 
calculated in a manner which is 
reasonably designed to provide the 
authorizing fiduciary with the 
information needed to assist in 
discharging its duty of prudence. The 
requirements of this paragraph (f)(4)(i) 
will be met if the “ annualized portfolio 
turnover ratio", calculated in the 
manner described in paragraph (f)(4)(ii), 
is contained in the summary.

(ii) The “ annualized portfolio turnover 
ratio” shall be calculated as a 
percentage of the plan assets consisting 
of securities or cash over which the 
authorized person had discretionary 
investment authority, or with respect to 
which such person rendered, or had any 
responsibility to render, investment 
advice (the “ portfolio” ) at any time or 
times (’’management period(s)” ) during 
the period covered by the report. First, 
the “portfolio turnover ratio” (not 
annualized) is obtained by dividing (A) 
the lesser of the aggregate dollar 
amounts of purchases or sales of 
portfolio securities during the 
management period(s) by (B) the 
monthly average of the market value of 
the portfolio securities during all 
management period(s). Such monthly 
average is calculated by totaling the
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market values of the portfolio securities 
as of the beginning and end of each 
management period and as of the end of 
each month that ends within such 
period(s), and dividing the sum by the 
number of valuation dates so used. For 
purposes of this calculation, all debt 
securities whose maturities at the time 
of acquisition were one year or less are 
excluded from both the numerator and 
the denominator.

The "annualized portfolio turnover 
ratio” is then derived by multiplying the 
“ portfolio turnover ratio” by an 
annualizing factor. The annualizing 
factor is obtained by dividing (C) the 
number twelve by (D) the aggregate 
duration of the management period(s) 
expressed in months (and fractions 
thereof).

Examples of the use of this formula 
are provided in section V  of this 
exemption,

(iii) The information described in this 
paragraph (f)(4) is not required to be 
furnished in any case where the 
authorized person has not exercised 
discretionary authority over trading in 
the plan’s account during the period 
covered by the report.

For purposes of this paragraph (f), the 
words “ incurred by the plan” shall be 
construed to mean “ incurred by the 
pooled fund” when such person engages 
in covered transactions on behalf of a 
pooled fund in which the plan 
participates.

(g) If an agency cross transaction to 
which section IV(b) does not apply is 
involved, the following conditions must 
also be satisfied:

(1) The information required under 
section 111(d) or IV(d)(l)(B) of this 
exemption includes a statement to the 
effect that with respect to agency cross 
transactions the person effecting or 
executing the transactions will have a 
potentially conflicting division of 
loyalties and responsibilities regarding 
the parties to the transactions;

(2) The summary required under 
section 111(f) of this exemption includes 
a statement identifying the total number 
of agency cross transactions during the 
period covered by the summary and the 
total amount of all commissions or other 
remuneration received or to be received 
from all sources by the person engaging 
in the transactions in connection with 
those transactions during the period;

(3) The person effecting or executing 
the agency cross transaction has the 
discretionary authority to act on behalf 
of, and/or provide investment advice to, 
either (A) one or more sellers or (B) one 
or more buyers with respect to the 
transaction, but not both.

(4) The agency cross transaction is a 
purchase or sale, for no consideration

other than cash payment against prompt 
delivery of a security for which market 
quotations are readily available; and

(5) The agency cross transaction is 
executed or effected at a price that is at 
or between the independent bid and 
independent ask prices for the security 
prevailing at the time of the transaction.

Section IV : Exceptions From Conditions
(a) Certain plans not covering 

employees. Section III of this exemption 
does not apply to covered transactions 
to the extent they are engaged in on 
behalf of individual retirement accounts 
meeting the conditions of 29 C FR  2510.3- 
2(d), or plans, other than training 
programs, that cover no employees 
within the meaning of 29 C FR  2510.3-3.

(b) Certain agency cross transactions. 
Section III of this exemption does not 
apply in the case of an agency cross 
transaction, provided that the person 
effecting or executing the transaction:

(1) Does not render investment advice 
to any plan for a fee within the meaning 
of section 3(21)(A)(ii) of E R ISA  with 
respect to the transaction;

(2) is not otherwise a fiduciary who 
has investment discretion with respect 
to any plan assets involved in the 
transaction, see 29 C F R  2510.3-21(d); 
and

(3) does not have the authority to 
engage, retain or discharge any person 
who is or is proposed to be a fiduciary 
regarding any such plan assets.

(c) Recapture o f profits. Section 111(a) 
of this exemption does not apply in any 
case where the person engaging in a 
covered transaction returns or credits to 
the plan all profits earned by that 
person in connection with the securities 
transactions associated with the 
covered transaction.

(d) Special rules for pooled funds. In 
the case of a person engaging in a 
covered transaction on behalf of an 
account or fund for the collective 
investment of the assets of more than 
one plan (pooled fund):

(1) Sections III (b), (c) and (d) of this 
exemption do not apply if—

(A) The arrangement under which the 
covered transaction is performed is 
subject to the prior and continuing 
authorization, in the manner described 
in this paragraph (d)(1), of a plan 
fiduciary with respect to each plan 
whose assets are invested in the pooled 
fund who is independent of the person. 
The requirement that the authorizing 
fiduciary be independent of the person 
shall not apply in the case of a plan 
covering only employees of the person, 
if the requirements of section IV(d)(2)
(A) and (B) are met.

(B) The authorizing fiduciary is 
furnished with any reasonably available

information that the person engaging or 
proposing to engage in the covered 
transactions reasonably believes to be 
necessary to determine whether the 
authorization should be given or 
continued, not less than 30 days prior to 
implementation of the arrangement or 
material change thereto, including (but 
not limited to) a description of the 
person’s brokerage placement practices, 
and, where requested, any reasonably 
available information regarding the 
matter upon the reasonable request of 
the authorizing fiduciary at any time.

(C) In the event an authorizing 
fiduciary submits a notice in writing to 
the person engaging in or proposing to 
engage in the covered transaction 
objecting to the implementation of, 
material change in, or continuation of, 
the arrangement, the plan on whose 
behalf the objection was tendered is 
given the opportunity to terminate its 
investment in the pooled fund, without 
penalty to the plan, within such time as 
may be necessary to effect the 
withdrawal in an orderly manner that is 
equitable to all withdrawing plans and 
to the nonwithdrawing plans. In the case 
of a plan that elects to withdraw under 
this subparagraph (d)(1)(C), the 
withdrawal shall be effected prior to the 
implementation of, or material change 
in, the arrangement; but an existing 
arrangement need not be di&ceadmued 
by reason of a plan electing to 
withdraw.

(D) In the case of a plan whose assets 
are proposed to be invested in the 
pooled fund subsequent to the 
implementation of the arrangement and 
that has not authorized the arrangement 
in the manner described in 
subparagraphs (d)(1) (B) and (C) of this 
section, the plan’s investment in the 
pooled fund is subject to the prior 
written authorization of an authorizing 
fiduciary who satisfies the requirements 
of subparagraph (d)(1)(A).

(2) Section UI(a) of this exemption, to 
the extent that it prohibits the person 
from being the employer of employees 
covered by a plan investing in a pool 
managed by the person does not apply 
if—

(A) The person is an “ investment 
manager” as defined in section 3(38) of 
ER ISA , and

(B) Either (i) the person returns or 
credits to the pooled fund all profits 
earned by the person in connection with 
all covered transactions engaged in by 
the person on behalf of the fund, or (ii) 
the pooled fund satisfies the 
requirements of paragraph IV(d){3).

(3) A  pooled fund satisfies the 
requirements of this paragraph for a 
fiscal year of the fund if—
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(A) On the first day of such fiscal 
year, and immediately following each 
acquisition of an interest in the pooled 
fund during the fiscal year by any plan 
covering employees of the person, the 
aggregate fair market value of the 
interests in such fund of all plans 
covering employees of the person does 
not exceed twenty percent of the fair 
market value of the total assets of the 
fund; and

(B) The aggregate brokerage 
commissions received by the person, in 
connection with covered transactions 
engaged in by the person on behalf of all 
pooled funds in which a plan covering 
employees of the person participates, do 
not exceed five percent of the total 
brokerage commissions received by the 
person from all sources in such fiscal 
year.

Section V: Examples Illustrating the Use 
of the Annualized Portfolio Turnover 
Ratio Described in Section III (f)(4)(H)

(a) A , an investment manager 
affiliated with a brokerdealer that A  
uses to effect securities transactions for 
the accounts that it manages, exercises 
investment discretion over the account 
of plan P for the period January 1,1987, 
through June 30,1987, after which the 
relationship between A  and P ceases.
The market values of P’s account with A  
at the relevant times (excluding debt 
securities having a maturity of one year 
or less at the time of acquisition) are:

Date
Market 

value ($ 
militons}

January 1,1987......
January 31, 1907.......
February 28, 1987...........
March 31, 1987.... 10.0
April 30, 1987........
May 31,1987..............
June 30, 1987....

Sum of market values................... 74.6
------------ '

Aggregate purchases during the 6- 
month period were $850,000; aggregate 
sales were $1,000,000, excluding in each 
case debt securities having a maturity of 
one year or less at the time of 
acquisition.

For purposes of section III (f)(4) of this 
exemption, A  computes the annualized 
portfolio turnover as follows:A=$850,000 (lesser of purchases or sales) 
"=$10,657,143 ($74.6 million divided by 7, i.e., the number of valuation dates)CAnnualizing factor =  — = 1 2 / 6 = 2  DAnnualized portfolio turnover ratio= 2  X  (850,000/

10,657,143)=0.160=16.0 percent ,

(b) Same facts as (a), except that A  
manages the portfolio through July 15, 
1987 and, in addition, resumes 
management of the portfolio on 
November 10,1987 through the end of 
the year. The additional relevant 
valuation dates and portfolio values are:

Oates
Market 

value ($ 
millions)

July 15, 1987....................................... 12.2
9.4
9.6
9.8

41.0

November 10, 1987...........................
November 30,1987..............................
December 31, 1987......... .......................

Sum of Market Values....................................

CAnnualizing factor =  — D
a n n u a lize d  p o rtfo lio  tu rn o ve r 
ra tio = 1 .4 7  X  (1,400,000/10,509,091)=0.196=19.6 percent.
Section VI. Effective Dates and 
Transitional Rule

(a) This exemption will be effective on 
the later of December 18,1986, or the 
date on which the Office of Management 
and Budget approves the information 
collection requests contained in this 
exemption under the Paperwork 
Reduction Act of 1980.

(b) PTE 79-1 and PTE 84-46 are 
revoked effective April 1,1987.Signed at Washington, DC, this 5th day of November, 1986.
Dennis M. Kass,
A ssista nt Secretary, Pension and W elfare  
Benefits Administration.[FR Doc. 86-25951 Filed 11-17-86; 8:45 amj BILLING CODE 4510-29-M
[Application No. D-6160 et al.]

Proposed Exemptions: A.G. Edwards, 
inc .,e ta l.

AGENCY: Pension and Welfare Benefits 
Administration, Labor.
action : Notice of proposed exemptions.

SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code).

During the periods July 1,1987 through 
July 15,1987, and November 10,1987 
through December 31,1987, there were 
an additional $650,000 of purchases and 
$400,000 of sales. Thus, total purchases 
were $1,500.000 [i.e., $850,000+$650,000) 
and total sales were $1,400,000 [i.e., 
$1.000.000+$400,000) for the 
management periods.

A  now computes the annualized 
portfolio turnover as follows:A =$1,400,000 (lesser of aggregate purchases or sales)B=$10,509,091 ($115.6 million divided by 11)
=12/(6.5+1.67)=1.47

Written Comments and Hearing 
Requests

A ll interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer’s interest in the pending 
exemption.
ADDRESS: A ll written comments and 
requests for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Regulations and 
Interpretations, Room N-5669, U .S. 
Department of Labor, 200 Constitution 
Avenue, N W ., Washington, D C  20210. 
Attention: Application No. stated in 
each Notice of Pendency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U .S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, N W ., Washington, 
D C  20210.

Notice to Interested Persons
Notice of the proposed exemptions 

will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to


